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Iron Works v. Payne (1893), 50 Ohio St. 115, contains a dictum to the con- 
trary. Smith V. Gibbs (1862), 44 N. H. 335 (dictum), Munsey v. Butterfield 
(1884), 133 Mass 492; Knoedler v. Boussod (1891), 47 Fed. 465 (dictum), 
Newark Coal Co. v. Spangler (1896), 54 N. J. Eq. 354; Althen v. Vreeland 
(1897), (N. J. Eq.) 36 Atl. 479; Ranft v. Reimers (1902), 200 111. 386; Zan- 
turgian v. Boornazian (1903), 25 R. I. 151. It would seem, then, that the 
principal case accords with the decided trend of recent decisions. 

Sales— Restraint of Trade— Right to Restrict Future Sales of Pro- 
prietary Medicines.— The plaintiff, a manufacturer of a proprietary medi- 
cine, made a system of contracts with certain wholesale dealers to whom 
alone he sold his medicine, by which they agreed to sell only to certain 
designated retailers and at a uniform price, and the designated retailers 
agreed to sell to the consumer at a certain uniform price. Plaintiff sought 
an injunction to restrain defendant from inducing certain wholesale dealers 
to sell in violation of this contract. Held, that such contracts were not 
unlawful in restraint of trade, but were reasonable provisions for the pro- 
tection of the manufacturer's trade, and the injunction issued. Hartman 
V. John D. Park & Sons Co. (1906), — C. C. E. D. Ky. — , 145 Fed. Rep. 358. 

The case raises the difficult question as to what contracts in restraint of 
trade are valid and what invalid. Such contracts in restraint of trade as 
have for their object the stifling of competition or the creation of a monop- 
oly are invalid and no question of reasonableness is involved. Northern 
Securities Co. v. United States, 193 U. S. 197; United States v. Addyston 
Pipe and Steel Co., 85 Fed 271. But in the large class of cases where the 
covenant or contract embodying the restraint of trade is ancillary to some 
lawful contract, and necessary to protect the convenantee or promisee in the 
enjoyment of the legal fruits of the contract or to protect him from the 
dangers of an unjust use of those fruits by the other party, such restraint 
may be valid. United States v. Addyston Pipe and Steel Co., 85 Fed. 271. 
In this class of cases the validity of the particular restraint of trade depends 
upon its reasonableness, that is, whether it is essential to protect the business 
from invasion, by such a contract. Thus in cases where there has been a 
sale of a secret process or where one is employed in the manufacture of some 
article by a secret process, contracts in restraint of trade to protect the 
owner of the secret process have been held valid. Fowler v. Park, 131 U. S. 
88; Simmons Medicine Co. v. Simmons, 81 Fed. 163; Tode v. Gross, 127 N. 
Y. 480; larvis v. Peck, 10 Paige (N. Y.) 119. So where one has sold his 
business together with the good will therein, an agreement not to engage in 
the same business for a period of years is valid. Diamond Match Co. v. 
Roeber, 106 N. Y. 473, 60 Am. R. 464. Where the restriction is essential to 
protect the business of one of the parties and no secret process is involved, 
but no attempt to form a monopoly or to directly stifle competition is made, 
the contracts embodying such restrictions have been held valid. Hulse v. 
Bonsack Machine Co., 65 Fed. 864; Jarvis, Adams & Co. v. Knapp, 121 Fed. 
34; American Strawboard Co. v. Haldeman Paper Co., 83 Fed. 619; Hitch- 
cock V. Anthony 83 Fed. 779; Dunlop v. Gregory, 10 N. Y. 241; Hodge v. 
Sloan, 107 N. Y. 244; Oregon Nav. Co. v. Winson, 20 Wall. 64. It has also 
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been held that when purchaser in consideration of being allowed to vend a cer- 
tain article for one firm agrees not to handle any similar goods for any other 
firm such agreement is valid and binding. Standard FireprooUng Co. v. St. 
Louis, etc., Co., 177 Mo. 559; Whitwell v. Continental Tobacco Co., 125 Fed. 
454. There is a line of cases closely analagous, nearly identical, with the 
principal case, in which the contract of the purchaser not to sell certain 
articles at a different or less price than that agreed upon, has been held valid. 
Walsh V. Dwight, 58 N. Y. Supp 91 ; Park &■ Sons Co. v. Nat'l. Druggists' 
Assn., 175 N. Y. I ; Garst v. Harris, 177 Mass. 72. The rule that contracts 
embodying a restraint of trade are valid where they are reasonable, and 
essential to protect one of the parties in the enjoyment of the legal fruits of 
a lawful contract, seems well supported by authority. In each case, however, 
the validity of the particular restraint rests upon its reasonableness in the 
light of the peculiar facts of the case at bar and it is here that while recog- 
nizing the same rule of law equally able courts may reach entirely different 
conclusions. 

Sales — Waiver of Warranty. — The defendant to an action for breach 
of contract for failure to accept certain shipments of corn, sought recoupment 
because of breach of warranty in the condition of corn received in prior 
shipments under the same contract. Defendant had used the inferior com 
with knowledge of the defect. Held: That since the defendant, the pur- 
chaser, knew that the corn was not of the quality contracted for, and accepted 
the same, such acceptance' was a waiver of the warranty. Henderson Ele- 
vator Co. V. Northern Georgia Milling Co. (1906), — Ga. — , 55 S. E. Rep. 50. 

The case is of interest as laying down the rather startling proposition that 
acceptance and use of goods by the vendee with knowledge that they do not 
conform to the warranty given by the vendor, waives the warranty. The 
decision in the principal case finds authority in part at least in the provisions 
of the Civil Code of Georgia in respect to waiver of warranty, but it can 
hardly be said that the decision in this case announces the rule supported by 
the weight of authority. It is perhaps a rule of universal recognition that 
acceptance of goods in ignorance of defects, unless duty of examination is 
imposed does not constitute a waiver of the warranty. Thomas v. Simpson, 
80 N. C. 4. All courts seem further to agree that if notice of defect be 
given to vendor at time of acceptance the warranty is not waived. Morse 
V. Moore, 83 Me. 473. But mere knowledge at time of acceptance that the goods 
do not conform to the warranty ought not to deprive the vendee of his right 
to rely upon the warranty and to recover damages for its breach. Gould v. 
Stein, 149 Mass. 570; Haltiwanger v. Tanner, 103 Ga. 314; Northwestern 
Cordage Co. v. Rice, 5 N. D. 432; Gilmore v. Williams (Mass.), 38 N. E. 976. 
Nor does the fact of acceptance of the goods with such knowledge waive 
the warranty or affect the right to recover. Indeed it may be doubted whether 
in many cases the vendee has the right to return the goods : Canning Co. 
V. Metzger, 118 N. Y. 260; Polhemus v. Heiman, 45 Cal. 573; Babcock v. 
Trice, 18 III. 420; Chase v. Evarts, 19 N. Y. Sup. 987; Long v. Armsby Co., 
43 Mo. App. 253; English v. Spokane Commission Co., 57 Fed. 451. The 
fact of acceptance may affect the right to rescind and is often strong evi- 
dence on the question of the existence of defects, but it cannot affect the 



